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)RU H[DPSOH� :LOGHUQHVV :DWFK VXFFHVVIXOO\ VXHG WKH )RUHVW

6HUYLFH WR HOLPLQDWH XVH RI PRWRUL]HG PHDQV RI WUDQVSRUWLQJ ERDWV DFURVV
SRUWDJHV LQ WKH %RXQGDU\ :DWHUV &DQRH $UHD :LOGHUQHVV LQ 0LQQHVRWD�
)ULHQGV RI WKH %RXQGDU\:DWHUV :LOGHUQHVV Y� 5REHUWVRQ� ��� )��G ����
��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ��� ������� $V DQRWKHU H[DPSOH�
WKH:LOGHUQHVV 6RFLHW\� RI ZKLFK &KXUFK LV D PHPEHU� VXEPLWWHG GHWDLOHG
FRPPHQWV WR WKH )RUHVW 6HUYLFH¶V SURSRVHG UHJXODWLRQV DQG GUDIW
PDQDJHPHQW SODQ UHJDUGLQJ WKH 6\OYDQLD :LOGHUQHVV $UHD� 7KH )HGHUDO
'HIHQGDQWV� KRZHYHU� GLG QRW RSSRVH WKH DSSHOODQWV¶ PRWLRQ WR LQWHUYHQH�
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7KH PDMRULW\ H[SODLQV WKDW WKH SXUSRVHV IRU ZKLFK WKH :LOGHUQHVV

$VVRFLDWLRQ VRXJKW WR LQWHUYHQH ³SURYLGH� DW PRVW� RQO\ OXNHZDUP VXSSRUW
IRU WKHLU PRWLRQ�´ $QWH� DW ��� 7KH PDMRULW\ UHVWV WKLV FRQFOXVLRQ RQ WKH
IDFW WKDW WKH YLHZV RI WKH :LOGHUQHVV $VVRFLDWLRQ DUH ODUJHO\ LQ DFFRUG
ZLWK WKRVH RI WKH IHGHUDO GHIHQGDQWV RQ WKH FHQWUDO VXEVWDQWLYH TXHVWLRQ
SUHVHQWHG LQ WKH FDVH� 7KH PDMRULW\ UHMHFWV� DV WRR VSHFXODWLYH� WKH
:LOGHUQHVV$VVRFLDWLRQ¶V DUJXPHQW WKDW LWV LQWHUHVWVZRXOG QRW DGHTXDWHO\
EH SURWHFWHG LQ WKH HYHQW RI D VHWWOHPHQW RU LQ WKH HYHQW WKDW WKH IHGHUDO
GHIHQGDQWV ZHUH WR DEDQGRQ WKH OLWLJDWLRQ� , EHOLHYH WKDW WKH PDMRULW\¶V
GLVFXVVLRQ RI DGHTXDF\ RI UHSUHVHQWDWLRQ LV LQDSSURSULDWH LQ WKH WLPHOLQHVV
DQDO\VLV� WKH SRLQW RI ORRNLQJ WR WKH SXUSRVHV RI LQWHUYHQWLRQ DV D IDFWRU
LQ WKH WLPHOLQHVV DQDO\VLV LV WR GHWHUPLQHZKHWKHU WKH SURSRVHG LQWHUYHQRUV
DFWHG SURPSWO\ LQ OLJKW RI WKH SXUSRVHV IRUZKLFK LQWHUYHQWLRQZDV VRXJKW�
,Q DQ\ HYHQW� DV , ZLOO H[SODLQ EHORZ� , GR QRW EHOLHYH WKDW WKH LQWHUHVWV RI
WKH :LOGHUQHVV $VVRFLDWLRQ DUH DGHTXDWHO\ UHSUHVHQWHG E\ WKH IHGHUDO
GHIHQGDQWV�
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7KHVH UXOHV VWDWH�

�D� ,QWHUYHQWLRQ RI 5LJKW� 8SRQ WLPHO\ DSSOLFDWLRQ DQ\RQH
VKDOO EH SHUPLWWHG WR LQWHUYHQH LQ DQ DFWLRQ�

��� ZKHQ D VWDWXWH RI WKH 8QLWHG 6WDWHV FRQIHUV DQ
XQFRQGLWLRQDO ULJKW WR LQWHUYHQH� RU

��� ZKHQ WKH DSSOLFDQW FODLPV DQ LQWHUHVW UHODWLQJ WR WKH
SURSHUW\ RU WUDQVDFWLRQ ZKLFK LV WKH VXEMHFW RI WKH DFWLRQ DQG WKH
DSSOLFDQW LV VR VLWXDWHG WKDW WKH GLVSRVLWLRQ RI WKH DFWLRQ PD\ DV
D SUDFWLFDO PDWWHU LPSDLU RU LPSHGH WKH DSSOLFDQW¶V DELOLW\ WR
SURWHFW WKDW LQWHUHVW� XQOHVV WKH DSSOLFDQW¶V LQWHUHVW LV DGHTXDWHO\
UHSUHVHQWHG E\ H[LVWLQJ SDUWLHV�
�E� 3HUPLVVLYH ,QWHUYHQWLRQ� 8SRQ WLPHO\ DSSOLFDWLRQ DQ\RQH
PD\ EH SHUPLWWHG WR LQWHUYHQH LQ DQ DFWLRQ�

��� ZKHQ D VWDWXWH RI WKH8QLWHG 6WDWHV FRQIHUV D FRQGLWLRQDO
ULJKW WR LQWHUYHQH� RU

��� ZKHQ DQ DSSOLFDQW¶V FODLP RU GHIHQVH DQG WKH PDLQ
DFWLRQ KDYH D TXHVWLRQ RI ODZ RU IDFW LQ FRPPRQ� :KHQ D SDUW\
WR DQ DFWLRQ UHOLHV IRU JURXQG RI FODLP RU GHIHQVH XSRQ DQ\
VWDWXWH RU H[HFXWLYH RUGHU DGPLQLVWHUHG E\ D IHGHUDO RU VWDWH
JRYHUQPHQWDO RIILFHU RU DJHQF\ RU XSRQ DQ\ UHJXODWLRQ� RUGHU�
UHTXLUHPHQW RU DJUHHPHQW LVVXHG RU PDGH SXUVXDQW WR WKH VWDWXWH
RU H[HFXWLYH RUGHU� WKH RIILFHU RU DJHQF\ XSRQ WLPHO\ DSSOLFDWLRQ
PD\ EH SHUPLWWHG WR LQWHUYHQH LQ WKH DFWLRQ� ,Q H[HUFLVLQJ LWV
GLVFUHWLRQ WKH FRXUW VKDOO FRQVLGHU ZKHWKHU WKH LQWHUYHQWLRQ ZLOO
XQGXO\ GHOD\ RU SUHMXGLFH WKH DGMXGLFDWLRQ RI WKH ULJKWV RI WKH
RULJLQDO SDUWLHV�
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7KH GLVWULFW FRXUW IRFXVHG LQ GHSWK RQ WKH IRXUWK HOHPHQW� DGGUHVVLQJ

WKH ILUVW HOHPHQW OHVV FORVHO\� 7KDW WKH SDUWLHV IRFXVHG WKHLU DSSHOODWH
DUJXPHQWV RQ WKH WLPHOLQHVV HOHPHQW JLYHV VXSSRUW WR WKH FRQFOXVLRQ WKDW
WKH GLVWULFW FRXUW GLG� LQ IDFW� GHQ\ WKH PRWLRQ IRU LQWHUYHQWLRQ EDVHG� LQ
SDUW� RQ WKH ILUVW HOHPHQW �WLPHOLQHVV�� DQG QRW H[FOXVLYHO\ RQ WKH IRXUWK
HOHPHQW �DGHTXDF\ RI UHSUHVHQWDWLRQ�� ,QGHHG� WKH SDUWLHV GLG QRW DUJXH
RQ DSSHDO WKDW ZH VKRXOG UHPDQG WKLV FDVH WR WKH GLVWULFW FRXUW IRU DQ
H[SOLFLW UHFLWDWLRQ RI ZKHWKHU DQG ZK\ WKH PRWLRQ WR LQWHUYHQH ZDV
XQWLPHO\ ± WKDW LV� IRU D IXOOHU H[SODQDWLRQ RI KRZ WKH GLVWULFW FRXUW
H[HUFLVHG LWV GLVFUHWLRQ ± DSSDUHQWO\ EHOLHYLQJ WKH GLVWULFW FRXUW¶V WZR�
VHQWHQFH H[SODQDWLRQ RI XQWLPHOLQHVV LV VXIILFLHQW� 7KH DSSHOODQWV¶ RQO\
UHPDQG DUJXPHQW ZDV WKDW WKH GLVWULFW FRXUW GLG QRW SURYLGH D UDWLRQDOH IRU
LWV GHFLVLRQ WR GHQ\ SHUPLVVLYH LQWHUYHQWLRQ� $SSHOODQWV¶ EULHI DW ��� ���
��� ,Q DQ\ HYHQW� HYHQ LI ZH ZHUH WR FRQFOXGH WKDW WKH GLVWULFW FRXUW PDGH
QR ILQGLQJ UHJDUGLQJ WLPHOLQHVV� UHPDQG ZRXOG VWLOO EH LQDSSURSULDWH�
UDWKHU� RXU OHYHO RI UHYLHZ ZRXOG WKHQ FKDQJH IURP DEXVH RI GLVFUHWLRQ WR
GH QRYR� 6LHUUD &OXE Y� (VS\� �� )��G ����� ���� Q�� ��WK &LU� ������
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:H QRWH WKDW WKLV IRXUWK HOHPHQW RI WKH DQDO\VLV RI LQWHUYHQWLRQ DV

RI ULJKW ± DGHTXDF\ RI UHSUHVHQWDWLRQ ± RYHUODSV WR VRPH GHJUHH ZLWK WKH
³SXUSRVHV RI LQWHUYHQWLRQ´ SURQJ RI WKH ILUVW HOHPHQW ± WLPHOLQHVV� 7KHVH

DVSHFWV RI WKH LQWHUYHQWLRQ DQDO\VLV� KRZHYHU� KDYH D GLIIHUHQW IRFXV� 7KH

³SXUSRVHV RI LQWHUYHQWLRQ´ SURQJ RI WKH WLPHOLQHVV HOHPHQW QRUPDOO\

H[DPLQHV RQO\ ZKHWKHU WKH ODFN RI DQ HDUOLHU PRWLRQ WR LQWHUYHQH VKRXOG

EH H[FXVHG� JLYHQ WKH SURSRVHG LQWHUYHQRU¶V SXUSRVH ± IRU H[DPSOH� ZKHQ

WKH SURSRVHG LQWHUYHQRU VHHNV WR LQWHUYHQH ODWH LQ WKH OLWLJDWLRQ WR HQVXUH

DQ DSSHDO� 6HH 7ULD[ &R� Y� 75:� ,QF�� ��� )��G ����� ���� ��WK &LU�

����� �SURSRVHG LQWHUYHQRU¶V SRVW�MXGJPHQW PRWLRQ WR LQWHUYHQH DV RI

ULJKW KHOG WLPHO\� EHFDXVH KLV SXUSRVH ZDV WR SURVHFXWH DQ DSSHDO WKDW

ZRXOG QRW RWKHUZLVH KDYH EHHQ ILOHG�� VHH DOVR 8QLWHG $LUOLQHV� ,QF� Y�

0F'RQDOG� ��� 8�6� ���� ��� ������ �SURSRVHG LQWHUYHQRU¶V SRVW�

MXGJPHQW PRWLRQ WR LQWHUYHQH KHOG WLPHO\� EHFDXVH KHU SXUSRVH ZDV WR

DSSHDO WKH GHQLDO RI FODVV FHUWLILFDWLRQ� QRW WR OLWLJDWH KHU LQGLYLGXDO FODLP��

7KH DGHTXDF\ RI UHSUHVHQWDWLRQ HOHPHQW LV PRUH EURDG� :H GR QRW UHDFK

WKH DGHTXDF\ RI UHSUHVHQWDWLRQ LVVXH LQ WKLV FDVH� ILQGLQJ LW XQQHFHVVDU\

WR GR VR LQ OLJKW RI RXU FRQFOXVLRQ RQ WKH WLPHOLQHVV LVVXH�
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7KLV ZDV QRW DQ H[WHQVLRQ RI WKH H[LVWLQJ GHDGOLQH� LW ZDV D UXOLQJ

WKDW WKH SODLQWLIIV VKRXOG FRPELQH WKHLU FURVV�PRWLRQ IRU VXPPDU\
MXGJPHQW ZLWK WKHLU UHVSRQVH EULHI� UDWKHU WKDQ ILOH WKHLU FURVV�PRWLRQ
VLPXOWDQHRXVO\ ZLWK WKH GHIHQGDQWV¶ PRWLRQ�
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:H GR QRW PHDQ WR GRZQSOD\ WKH ORVV WKH :LOGHUQHVV $VVRFLDWLRQ

VXUHO\ VXIIHUHG GXH WR 0U� .XKOPDQQ¶V WUDJLF DQG XQWLPHO\ SDVVLQJ� 7KH
TXDOLW\ RI KLV OHJDO ZRUN DQG WKH GHSWK RI KLV FRPPLWPHQW� DV UHYHDOHG E\
WKH EULHIV KH KDV VXEPLWWHG WR WKLV &RXUW� UHYHDO WKDW KLV DVVRFLDWHV KDYH
ELJ VKRHV WR ILOO�
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3URSRVHG LQWHUYHQRU�DSSHOODQW 83(& KDG HDUOLHU ILOHG DQ DPLFXV

EULHI LQ 6WXSDN�7KUDOO ,,� ��� )� 6XSS� DW ����� :LOGHUQHVV :DWFK VWDWHV
LW DOVR ³ZLOO SDUWLFLSDWH´ DV DPLFXV FXULDH LQ 6WXSDN�7KUDOO ,, RQ DSSHDO�
-�$� DW ��� 7KH+RQRUDEOH 5REHUW +ROPHV %HOO VHUYHG DV WKH GLVWULFW FRXUW
MXGJH LQ ERWK 6WXSDN�7KUDOO ,, DQG 6WXSDN�7KUDOO ,,,� VR KH NQHZ WKDW WKH
SURSRVHG LQWHUYHQRUV LQ WKLV DFWLRQ ZHUH DOUHDG\ YHU\ IDPLOLDU ZLWK WKH
VXEMHFW PDWWHU�
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,Q DQ HIIRUW WR JHW IHGHUDO GLVWULFW FRXUWV WR UHVROYH FDVHV PRUH

TXLFNO\� &RQJUHVV HQDFWHG WKH &LYLO -XVWLFH 5HIRUP $FW RI ����� ��
8�6�&� ����� HW VHT� 7KLV $FW UHTXLUHG GLVWULFW FRXUWV WR DGRSW D ³&LYLO
-XVWLFH ([SHQVH DQG'HOD\5HGXFWLRQ 3ODQ�´ 8QGHU WKH 3ODQ SURPXOJDWHG
E\ WKH GLVWULFW FRXUW RI WKH:HVWHUQ 'LVWULFW RI0LFKLJDQ� WKH GLVWULFW FRXUW
PXVW DVVLJQ HDFK FDVH WR D ³WUDFN�´ DQG WKHQ PDNH VWURQJ HIIRUWV WR DGKHUH
WR WKDW WUDFN¶V GHDGOLQHV� -XGJH +ROPHV GLG SUHFLVHO\ WKDW� +H DVVLJQHG
WKLV FDVH WR DQ ³H[SHGLWHG´ WUDFN� ZKLFK PHDQW WKDW WKH FDVH ZRXOG ³EH
GLVSRVHG RI QLQH WR WZHOYH PRQWKV IURP WKH GDWH WKH FRPSODLQW LV ILOHG�´
DQG GLVFRYHU\ ZRXOG ³EH FRPSOHWHG ZLWKLQ ��� GD\V IURP WKH GDWH RI WKH
>FDVH PDQDJHPHQW FRQIHUHQFH@�´ � )HGHUDO /RFDO &RXUW 5XOHV� /RFDO
5XOHV RI 3UDF� 	 3URF� RI WKH 8�6� 'LVW� &W� IRU WKH :HVWHUQ 'LVW� RI 0LFK�

�� ��QG HG� ����� �³'LIIHUHQWLDWHG &DVH 0JW� 3ODQ $PHQGHG 2UGHU�´
GDWHG 6HSW� �� ������ ,W LV FHUWDLQO\ IDLU� WKHUHIRUH� WKDW ZH PHDVXUH WKH
DSSHOODQWV¶ WLPHOLQHVV DJDLQVW GHDGOLQHV ZKLFK &RQJUHVV� LWVHOI� DVNHG WKH
GLVWULFW FRXUW WR VHW�
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����� �UHYHUVLQJ WKH GHQLDO RI DQ LQYHQWRU¶V PRWLRQ WR LQWHUYHQH DV RI
ULJKW� EHFDXVH WKH SDWHQW KROGHU� DJDLQVW ZKRP VXPPDU\ MXGJPHQW KDG
EHHQ JUDQWHG� FKRVH QRW WR DSSHDO� WKHUHIRUH� WKH LQYHQWRU¶V SXUSRVH IRU
LQWHUYHQWLRQ VXSSRUWHG D ILQGLQJ RI WLPHOLQHVV�� *LYHQ WKH FLUFXPVWDQFHV
DFWXDOO\ SUHVHQWHG� KRZHYHU� DSSHOODQWV LGHQWLI\ QR FULWLFDO SXUSRVH OHIW
XQPHW�

��
7KH SODLQWLIIV¶ OLWLJDWLRQ HIIRUWV LQ WKLV DQG UHODWHG FDVHV KDYH EHHQ

VXSSRUWHG E\ WKH 0RXQWDLQ 6WDWHV /HJDO )RXQGDWLRQ�
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$V QRWHG DERYH� IRU H[DPSOH� DSSHOODQW &KXUFK GLVDJUHHV ZLWK WKH

)RUHVW 6HUYLFH UHJDUGLQJ WKH GHJUHH WR ZKLFK LW VKRXOG SURKLELW ERDWLQJ RQ

&URRNHG /DNH� 7KH )RUHVW 6HUYLFH PLJKW FRQFOXGH D UHJXODWLRQ DOORZLQJ

HOHFWULF PRWRUERDWV LV DSSURSULDWH� ZKLOH &KXUFK PLJKW LQVLVW WKDW

PRWRUERDWV RI DQ\ NLQG VKRXOG EH SURKLELWHG� %XW &KXUFK DQG WKH )RUHVW

6HUYLFH FHUWDLQO\ DJUHH WKDW WKH )RUHVW 6HUYLFH GRHV� DQG VKRXOG KDYH�

MXULVGLFWLRQ WR UHJXODWH ERDWLQJ DW DOO�
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,W LV IRU WKLV UHDVRQ WKDW WKLV &RXUW KDV KHOG LQ DEH\DQFH WKH UHODWHG

DSSHDO LQ 6WXSDN�7KUDOO ,,� D FRQFOXVLRQ LQ 6WXSDN�7KUDOO ,,, WKDW WKH

)HGHUDO 'HIHQGDQWV KDYH QR MXULVGLFWLRQ WR UHJXODWH &URRNHG /DNH ZRXOG

PRRW WKH TXHVWLRQ� UDLVHG LQ6WXSDN�7KUDOO ,,� RIZKHWKHU$PHQGPHQW1R�

� H[FHHGV WKH )RUHVW 6HUYLFH¶V DXWKRULW\�
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&RQFHLYDEO\� WKH DSSHOODQWV¶ DUJXPHQWV ZLWK UHVSHFW WR WKLV IDFWRU

ZRXOG FDUU\ PRUH ZHLJKW LI� IRU H[DPSOH� WKH GLVWULFW FRXUW KDG HQWHUHG

VXPPDU\ MXGJPHQW DJDLQVW WKH )HGHUDO'HIHQGDQWV� ZKR WKHQ GHFLGHG QRW

WR DSSHDO� 6HH 7ULD[ &R� Y� 75:� ,QF�� ��� )��G ����� ���� ��WK &LU�
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